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to take out a policy in his own name 
and subsequently transfer it to another, 
where the clear intent is to evade the 
law and enter into a wagering contract. 
Where, therefore, the original taking out 
of the policy, and the subsequent assign- 
ment, constitute one and the same trans- 
action, and are intended to enable one 
having no interest in the life insured to 
hold an insurance thereon, the contract 
is void: Swick v. Home Ins. Co., 2 
Dill, 160 ; Brockway v. Mutual Benefit 
Life Ins. Co., 9 Fed. Rep. 249 ; Stevens 
v. Warren, 101 Mass. 566. In the last 
case the court said : "If the assignee 
has no interest in the life of the subject 
of the insurance which would sustain a 
policy to himself, the assignment would 
take effect only as a designation by 
mutual consent of the contracting par- 
ties, of the person who should be entitled 
to receive the proceeds when due, in- 
stead of the personal representatives of 
the assured. And if it should appear 
that the assignment was a cover for a 
speculating risk, contravening the gen- 
eral policy of the law, it would not be 
sustained." 

Whether or not the intention has been 
to effect a wagering policy, is in every 
case for the jury under proper instruc- 
tions. The circumstance that the pre- 
miums are paid by the assignee in the 
first instance, is, of course, strong evi- 



dence of an intent by the parties to 
evade the law. 

It should be observed that the two 
cases in the Supreme Court of the Uni- 
ted States, above referred to, viz., Cam- 
mack v. Davis, 15 Wall. 643, and 
Warnock v. Lewis, 104 U. S. 775, al- 
though proceeding on the broad prin- 
ciple that an assignment of the policy to 
one having no insurable interest in the 
life in question is invalid, are both 
explicable on a different ground. In 
both there were the clearest evidences of 
intent to evade the prohibition of the 
law against wagering policies. The 
assignee of the policy was in both cases 
the real principal who paid the pre- 
miums and effected the insurance. 
The taking of the policy in the name 
of the other party and the subsequent 
assignment, were mere flimsy pretences 
which did not avail to hide the substance 
of the transaction. 

A party may insure his life with the 
money of his creditor, and afterwards 
assign the policy to the creditor. Such 
a transaction is not obnoxious to any 
principle of law : Cunningham v. Smith's 
Administrator, 70 Penn. St. 450. 
Where by the terms of the policy no 
assignment is permitted, an attempted 
assignment is of course invalid : Stevens 
v. Warren, 101 Mass. 566. 

Lawrence Lewis, Jr. 



Kentucky Court of Appeals. 
HENRY v. KOCH. 

Where the owner of an entire estate sells a portion, the purchaser takes his pur- 
chase with the burden and benefits as they appear. 

A. was the owner of two houses, one built entirely upon one lot, and the other 
upon the adjoining lot and npon five feet of the first lot ; a brick partition wall was 
all that divided the two houses, each house serving as a support for the other. At 
the same time, by separate deeds, he conveyed one lot to D. and the other lot to W., 
who convoyed them at different times to H. and K. H. owned the house that stood 
five feet over on K.'s lot. K. took the roof from H.'s house to the extent it cov- 
ered the strip of ground between the wall and the real division line, out every 
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other rafter supporting the roof, took up the floor of the second story of H.'s room 
over the strip, and made several openings in the wall for the purpose of making 
improvements to his own house, leaving H.'s house entirely exposed. Held, that 
H. had an easement in so much of K.'s lot as was necessary for the support of H.'s 
house. 

K. could not first create a necessity for light and air on the side of his house, hy 
changing the arrangement of his own house, and then make that a pretext to re- 
move so much of H.'s house as rested upon K.'s lot. 

When the injury is irreparable or permanent ruin to property will ensue from 
the wrongful act, a court of equity will interfere by injunction to prevent the injury. 

And if necessary the court may, after the commencement of the injury, compel 
hy mandatory injunction, the restoration of the property to its original condition. 

Appeal from a decree refusing an injunction. The facts are 
fully stated in the opinion which was delivered by 

Pryoe, J. — George Anderson being the owner in fee of a lot of 
ground, in the city of Louisville, upon which he had erected cer- 
tain buildings, severed the lot and buildings upon it by conveyances 
made at the same time, to one Doup and Wright. There were two 
rooms, or rather two houses, on the lot, divided by a partition wall, 
at the time of the conveyance, Doup acquiring by his purchase 
one of the rooms, and Wright the other. They purchased, as 
stated, of Anderson, who was the sole owner in the year 1871. 
The lots fronted on Washington street, between Floyd and Preston 
streets. The appellant, Mr. Henry, purchased the lot sold Doup, 
and the appellee the lot sold Wright. The conveyance from An- 
derson to Doup describes the lot as running 183 feet east of Floyd 
street, and thence with Main street eastwardly twenty-six and three- 
twelfths feet, thence westwardly 204 feet to Washington street, &c, 
to have and to hold the same with all the appurtenances thereon to 
the second party and his heirs for ever. 

The agreed facts show conveyances were made by Doup and 
Wright to these parties, and that they entered into possession. It 
also appears that the boundary dividing the two lots or houses is a 
straight line, and that the wall separating the two buildings is all 
on the lot owned by the appellee, having a strip of at least five feet 
of appellee's lot beyond the wall and adjacent to appellant's lot. 
Appellant's house is a two-story metal roofed brick building, but, 
according to the proof, of but little value. The appellee desired to 
remodel his building and to convert it into a residence or rooms 
suitable for that purpose ; and as the wall stood entirely upon his 
lot, with a space of five feet of ground in addition, belonging to 
him, lying between the wall and the lot of the appellant, he began 
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the improvement. The appellant's house had for its support this 
partition wall with the roof, rafters and joists all resting upon it ; 
and was so constructed by Anderson, at the time he sold to Doup 
and Wright, the vendors of these parties. No change had been 
made in the building affecting the rights of the parties in any man- 
ner, until shortly before the institution of this action in March 1880, 
when the appellee took the roof from appellant's house, to the ex- 
tent that it covered the strip of ground between the wall and the 
real division line, cut loose every other rafter supporting the roof, 
took up the floor of the second story of appellant's room over the 
strip, and proceeded to make various openings in the wall, for the 
purpose of making his improvements, leaving the inside of appel- 
lant's house entirely exposed. Notice was given the appellant, by 
a postal card, of the intention of the appellee to make the change. 
The work began on the 29th of March, and this action in equity to 
obtain an injunction to prevent the injury was commenced on the 
12th of April. The chancellor, upon the facts stated, refused the 
injunction, upon the ground that the wall was not a party wall and 
no irreparable injury could result to the appellant from the conduct 
of appellee, as she could build a wall on her own lot to support 
the roof, and if wronged by the appellee, her remedy was at law 
and not in equity. 

It is not necessary to determine whether the wall dividing the 
two houses is or is not, in a strict legal sense, a party wall. It is 
an easement or servitude claimed by the appellant, by reason of the 
grant, and the appellee had no right to deprive her of the use and 
enjoyment of this right without her consent. The reason the 
appellee gives for the illegal acts complained of is that he desired 
to obtain light and air for the convenience of the building in its 
altered condition. He first created the necessity for light and air 
by remodeling his dwelling, and in order to obtain it undertook 
the destruction of appellant's property. When Anderson sold and 
conveyed this property to Doup, under whom appellant claims, the 
wall was the support of appellant's building, and it will not be pre- 
tended that this vendor could have torn off the roof of appellant's 
house that he might enjoy the benefit of the strip of ground that is 
now claimed belongs to the appellee. 

If he would be estopped from forcibly taking possession of appel- 
lant's property that he might enjoy his own, we cannot well see 
how the grant by him to another could confer such a right. 
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It was not the conveyance to Wright, under whom the appellee 
claims, that gave the right ; because the conveyance to Doup and 
Wright created this easement. The fee simple was in Wright, and 
by him passed to the appellee, but they took the title with the ser- 
vitude upon it. They could see the building, its mode of construc- 
tion, and the fact that the building of the appellant had its joists, 
rafters and roof resting on this wall must have been known to all. 
It is not a question of title or even notice, as the parties must be 
presumed to have knowledge of the real boundary ; but the ques- 
tion is was the use or continuance of the easement necessary for 
the support of the structure. The parties, as said in the case of 
Lampman v. Milks, 21 N. Y. 505, are presumed to contract with 
reference to the condition of the property at the time of the sale, 
and neither has the right, by altering arrangements then openly 
existing, to change materially the relative value of the respective 
parts. This, the appellant or her vendor, when they purchased this 
property, took, with all the benefits and burdens which appeared at 
the time of the sale to belong to it. They well knew — all the par- 
ties — that the building could not stand with the wall removed, and 
the right to remove it by the appellee is based on no other ground 
than that he is the owner of the fee. This would apply to all ser- 
vitudes, as they cannot exist without the recognition of a dominant 
estate. The use of the fee cannot be made so as to destroy the 
enjoyment of the easement ; and the elementary books say that one 
of the recognised modes of creating an easement is where the owner 
of an entire estate sells a portion, the purchaser takes his purchase 
with the burdens and benefits as they exist, or rather as they ap- 
pear. " So if one proprietor erect two adjoining houses with a wall 
between them, for the purpose of supporting both buildings, and 
the same is necessary for that purpose, and he then conveys with 
metes and bounds by a line running through the centre of the wall, 
the grant would carry, not only what was within the limits de- 
scribed, but pass as an easement appurtenant to the grant a right 
of support of the house by the entire wall as well that not included 
as that within the limits mentioned in the deed:" Washburne on 
Easements, p. 336. 

In the case of Richards v. Rose, an English case, found in 
2 Am. Law Reg. ("0. S.) 180, in discussing a question somewhat 
analogous as to the rights of purchasers from a common owner, it 
is said : " The right of mutual support remains, and the circum- 
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stance of the title of the houses having been separated by one act, 
at one time, or by different acts at different times, can make no dif- 
ference in this respect." 

In the case of Bobbins v. Barns, Hob. 131, and cited in the 
case of Lampman v. Milks, it was held, " That when one of two 
adjoining houses was originally built in such a manner that one 
overhung a portion of the other, although the overhanging was 
originally wrongful, yet if both houses should come afterwards to 
be owned by one person, and he should sell them to different per- 
sons, without alteration, the purchaser of the overhanging house 
would thereby acquire the right to maintain his house in that con- 
dition, and when it decayed to pull it down and build another of 
the same description. The houses must be taken as they were at 
the time of the conveyance." 

The appellant has a right in common with the appellee to the use 
and enjoyment of this wall for the support of his house; and it is 
unreasonable to say that because the appellee owns the fee, and may 
be deprived of such use of his ground as may be necessary for its 
improvement, or for his own comfort, that he can tear down and 
destroy appellant's building. If he can take away a part of the 
flooring and roof, he may demolish the entire building by removing 
the wall ; and this, from the beginning he has made, will likely be 
done, unless the chancellor interferes. It is unnecessary to inquire 
whether the appellant has a remedy at law, and to determine that 
because she could maintain an action of trespass or recover dam- 
ages, she must look on and see her house destroyed, for that would 
in effect invite the appellee to finish his undertaking. When the 
injury is irreparable or permanent ruin to property will ensue from 
the wrongful act, a court of equity will interfere by injunction to 
prevent the injury : see Hahn §■ Harris v. Thornberry, 7 Bush 
403 ; Musselman v. Marquis, 1 Id. 463. 

It is said, in the opinion below, that the injury is not irreparable, 
because the appellant can build a wall of her own. The injury we 
would regard as irreparable when the consequence is the destruction 
of the building by reason of the act of the appellee, and that 
another wall will have to be erected or house built, is not only con- 
clusive as to the extent of the injury being sustained, but of the 
right of the appellant to ask the chancellor for relief. The enjoy- 
ment of an easement, says Story, will be protected or secured by 
a court of equity: 2 Story's Eq. Jur. (12 ed.), sect. 927, p. 110. 
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It matters not, in a case like this, that the appellee, in the exer- 
cise of what he claims to be a right, has committed the wrong before 
the injunction was granted, and that he may continue to injure the 
building, or, if not, has placed the house of the appellant in such 
a condition as to utterly ruin and destroy it, unless, as is claimed, 
the appellant should build up as the appellee tears down. Here the 
owner of the estate, upon which the burden rests, undertakes to 
remove it, and does remove that which is indispensable to the build- 
ing itself. If left exposed to the weather or barely supported by 
the remaining joists, complete ruin will be the result. "What relief 
should the chancellor give in a case like this ? It seems to us a 
judgment should be rendered requiring the appellee to repair the 
injury by placing the building in the condition it was prior to his 
wrongful act, and paying such damages as the appellant has sus- 
tained, by being deprived of the use of her building. To do other- 
wise would be to give the appellee a right by reason of his wrong. 

He ought not to be allowed to say that because he has destroyed 
the easement therefore the damages sustained is the only relief the 
appellant is entitled to. 

In the case of Morrison v. Marquardt, 24 Iowa 35 ; s. c. 7 Am. 
L. Reg. (N. S.) 336, the owner of the estate owing servitude was 
made to restore it, or the party injured allowed to repair or build, 
at the expense of the party committing the wrong. So in this case 
the party should be made to restore the wall and repair the build- 
ing, or the appellant should be permitted to do so at his expense. 

In this case the servitude was not only apparent when the lots 
were sold, but it was plain to all that the building of the appellant 
could not stand without it ; and we see nothing in the proof au- 
thorizing the conclusion that the act of the appellee was by the 
consent of the appellant, and the relief should have been granted 
in the manner designated. 

Judgment reversed and cause remanded for proceedings consis- 
tent with this opinion. 

In Say v. Sweeney, 14 Bush 1, the tion of the two lots and houses 

Court of Appeals of Kentucky had denied described. A recent English author 

the English doctrine of implied grant of says: "A right to support for build- 

an easement of air and light in an ings, both from the subjacent and adja- 

adjoining lot. But in the principal cent soil, and from adjoining buildings, 

case the court announces the well- may be acquired by grant, express or 

recognised doctrine with respect to implied. This right arises by implied 

the sale of property in the condi- grant, in the absence of express stipula 
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tion, in every case where an owner of 
adjoining houses, or of house and land, 
severs the property by sale, for in every 
such case rights to support are granted 
by implication, by the vendor and pur- 
chaser respectively, for the preservation 
of the buildings belonging to each 
other :" Goddard's Law of Easement 
(Am. ed.) 228. In the case of adjoin- 
ing houses, the proposition stated is 
supported by both the English and 
American cases. 

In the case of Richards v. Rose, cited 
in the opinion, 2 Am. L. Reg. (0. S.) 
178; 9 Exch. 218; Pollock, C. B., 
said : " When a number of houses are 
built together on a spot of ground, in 
such a manner as to require the mutual 
support of each other for the purpose of 
their common protection and security, 
and the owner afterwards parts with the 
possession, either one at a time or both 
together, and the property is afterwards 
subdivided by mortgage, or demised in 
any other way, it seems necessary, as mat- 
ter of common sense, that that right of 
mutual support remain ; and the circum- 
stance of the title of the houses having 
been separated by one act at one time, 
or by different acts at different times, 
can make no difference in this respect. 
It would be a violation of common sense 
to hold that any man, who by any 
means comes into the possession of one 
of a number of such houses, might say 
to the occupier of the neighboring ones, 
' You are not entitled to the protection 
and support of my house ; I will pull it 
down, and allow yours to collapse and 
fall into the ruins.' It is impossible not 
to come to the conclusion that the law on 
this subject must be in accordance with 
the common sense of it ; and there is a 
case where something similar was held 
with respect to another sort of easement, 
viz., a right of way. In all such cases 
the right of mutual dependence and sup- 
port rests either on a presumed grant 
from one of the parties, or a presumed 



reservation of the right by the seller of 
the property." 

In a subsequent case it was an- 
nounced that " where two properties are 
possessed by the same owner, and there 
has been a severance made of part from 
the other, anything which was used, and 
was necessary for the comfortable en- 
joyment of that part of the property 
which was granted, must be considered 
to follow from the grant." This was 
spoken with reference to a drain extend- 
ing from one lot to another : Eviart v. 
Cochrane, 7 Jur. (N. S.) 925. Pyer v. 
Carter, 1 Hurlst. & N. 916, is a like 
case. 

In New York a case arose where the 
owner of adjoining houses, having a 
common party wall, conveyed the houses 
to different grantees, and made the 
centre of the wall the dividing line of 
the land conveyed to them respectively ; 
each grantee acquired, it was held, an 
easement of supporting his building by 
means of the half of the wall belonging 
to his neighbor. The right was held to 
exist so long as the wall continued to be 
sufficient for the purpose, and the re- 
spective buildings remained in a condi- 
tion to need and enjoy its support. 
When one of the buildings thus sup- 
ported becomes dilapidated or un- 
safe and unfit for occupation, and the 
removal of the front and' rear walls of 
such building, with the floors and beams, 
would occasion the destruction of the 
whole wall, the owner of such building 
may, upon reasonable notice to the ten- 
ant of the adjoining building, lawfully 
take down the whole wall ; and if he 
occupy no unnecessary time in com- 
pleting the work, and use proper care 
and skill in its execution, he is not re- 
sponsible to the tenant of the adjoining 
building for damage resulting from its 
exposure to the weather, from loss of 
business or inability to let the upper lofts. 
It was said it seemed that the easement 
of such proprietor in the tenement of the 
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other ceases with the existence of the 
state of things which had created it, and 
that there is no right in either, in case 
the other refuse to co-operate, to rebuild 
the wall and claim contribution : Part- 
ridge v. Gilbert, 15 N. Y. 601, affirming 
the same case, as reported in 3 Duer 
184. The chief difference in the facts 
of this case, and the principal one is, 
that in the latter the wall was not in a 
decaying condition and not in need of 
repairs, while in the New York case it 
was, and it was held that it could be 
repaired, even though it subjected the 
complaining party to an injury : citing 
Campbell v. Mesier, 4 Johns. Ch. 334, 
and Sherred v. Cisco, 4 Sandf. (N. Y) 
S. C. 480. If the wall become unfit for 
use it is said it may be removed : Rey- 
nolds v. Fargo, 43 N. Y. Sup. Ct. 531 ; 
Crawshaw v. Sumner, 56 Mo. 517. 

A block of buildings was erected in 
Boston in 1808, consisting of a central 
building and two wings, with a piazza 
in front of the central building, and side 
doors in the wings opening on and 
swinging over the piazza, the upper 
parts of which were used as windows. 
The wings were conveyed in 1811 to 
different parties, without mentioning the 
side doors, and in 1816 the central 
buildings were sold to the United States. 
It was held that the use of these side 
doors and windows passed as appurte- 
nances, without any reference to the 
length of time during which they had 
been used. Consequently their use 
could not be interfered with : United 
States v. Appleton, 1 Sumner 492. 

So in Pennsylvania, where an owner 
of land subject to a mortgage laid it out 
in lots, and bailt on two adjoining lots ; 
on one was an alley which was used by 
the other, and the land was sold in dis- 
tinct lots under the mortgage decree of 
foreclosure, the use of the alley being 
apparent ; it was held that the first lot 
was sold subject to the use of the alley, 
although no reference to it was made in 
die sheriff's deed. The law of the case 

Vol. XXXI.— 51 



was formulated as follows : " Where a 
continuous and apparent servitude is 
imposed by an owner on one part of his 
land for the benefit of another, a pur- 
chaser at private or judicial sale takes it 
subject to the servitude :" Cannon v. 
Boyd, 73 Penn. St. 179. 

The owner of a fifty-foot lot divided 
the same into two equal parts by an east 
and west line, and built a house on the 
north part, and placed the south wall 
thereof so that half of it stood on each 
lot ; and also made an eight-inch pro- 
jection on the south side of the wall 
resting on the south lot, containing a 
flue which was specially adapted and 
used for carrying off smoke from a fur- 
nace permanently built in the house. 
The owner conveyed the north half of 
the fifty-foot lot to the centre of the 
south wall, with the house, to the com- 
plainant, and subsequently sold the 
south half of the fifty-foot lot to the 
defendant. It was held that the ease- 
ment being obvious and apparent to any 
observer, the purchaser of the south lot 
was chargeable with notice, and would 
be enjoined from interfering with the 
flue: Ingals v. Plamondon, 75 111. 118 ; 
s. c. 15 Am. L. Reg. 220. A case 
similar to the principal one was : Rogers 
v. Sinskeimer, 50 N. Y. 646 ; also Eno 
v. Del Vecchio, 4 Duer 53 ; s. c. 6 Id. 
17 ; Webster v. Stevens, 5 Id. 553. 

But a distinction must be observed in 
the case. Thus the owner can have no 
easement in or over his adjoining lands ; 
and when he sells one parcel, the right 
to enjoy privileges and conveniences 
whieh he, when owner of both, enjoyed 
in the other, does not pass to the pur- 
chasers : Stanford v. Lyon, 22 N. J. 
Eq. 33; Fetters v. Humphreys, 19 Id. 
471 ; Thompson v. Waterloo), L. E., 6 
Eq. 36 ; Langley v. Hammond, L. 
R., 3 Exch. 161. If the owner sells 
the adjoining lot without a reservation 
of any rights in the same, he loses all 
such rights : Denton v. Leddell, 23 N. J. 
Eq. 64; Tenant v. Goldwin, 2 Ld. 
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Raym. 1093; Doddv. Burchell. 1 Hurl. 
&C. 113. 

Ancient Windows. — There is a line 
of interesting cases on the subject of 
ancient lights, depending upon the prin- 
ciple announced in this case. Thus 
one Sexton owned two lots, adjoining 
each other, and in 1797 built a house 
upon one with windows looking out 
upon his adjoining lot. The house was 
built on the line dividing the two lots. 
His heirs in 1829 sold the lot with the 
house on it to one Smith, who after- 
wards sold the same to Robeson and 
Maxwell. The heirs of Sexton sold the 
other lot in 1831 to one Matthews ; and 
he conveyed it to Pittenger. In 1838 
Pittenger attempted to build a house on 
his lot so as to shut up the windows of 
the house on the adjoining lot. The 
court enjoined the erection of the build- 
ing, upon the ground that the owner of 
the old house had an easement in the 
light which flowed across Pittenger' s lot 
of which he could not be deprived ; and 
while the court recognised the well- 
known English law of ancient lights 
with regard to the adverse user, yet it 
placed its decision upon the circum- 
stance of the purchase from the joint 
owner of the two lots, and the fact that 
each successive owner of the adjoining 
lot took it with notice of the plaintiff's 
rights : Robeson v. Pittenger, 1 Green 
(N. J.) Eq. 57. It is to be observed 
that the court afterwards decided, that 
where one builds a house on the boun- 
dary line of his lot, he cannot acquire a 
right to light by adverse user, and the 
adjoining owner cannot be prevented 
from obstructing the windows of the 
former : King v. Miller, 4 Halst. 559. 
It is very doubtful if the courts of New 
Jersey would follow Robeson v. Pitten- 
ger, mpra, at this date upon the same 
state of facts. See Hayden v. Dutcher, 
31 N. 3. Eq. 217. 

So in England, at an early day, it was 
said : u If I have a house with certain 



lights in it, and lands adjoining, and I 
sell the house but keep the land adjoining, 
neither I, nor any one claiming under 
me, can obstruct the lights by building 
on the land 1 retained, for, by selling 
the house I sell an easement in the lights 
also:" Palmer v. Fletcher, 1 Lev. ,122 
(1675) ; see Cherry v. Stein, 11 Md. 1 ; 
Lampman v. Milks, 21 N. Y. 505 ; 
Nichols v. Chamberlain, Cro. Jac. 121 ; 
Robbins v. Barnes, Hob. 131. This 
doctrine was well illustrated in Havens 
v. Klein, 51 How. Pr. 82, where win- 
dow shutters swung out over an adjoin- 
ing lot owned by the proprietor of the 
house, which house he afterwards sold. 
A like case is Story v. Odin, 12 Mass. 
] 57 ; and the principle announced in 
Robeson v. Pittenger, supra, has been 
recognised in a number of authorities. 
See Grant v. Chase, 17 Mass. 443 ; 
Thayer v. Payne, 2 Cnsh. 327 ; Cox v. 
Matthews, Vent. 237 ; Riviere v. Bower, 
Ry. & Mo. 24 ; Lasala v. Holbrook, 4 
Paige (Ch.) 169 ; Swansborough v. Cov- 
entry, 9 Bing. 305. See Tenant v. 
Goodwin, 2 Ld. Raym. 1093: White v. 
Bass, 7 Hurl. & Nor. 722 ; Hubbard v. 
Town, 33 Vt. 295. Rosewell v. Pryor, 
in different phases, was three times be- 
fore the court: 6 Mod. 116; s. c. 12 
Id. 215, 635. Lord Holt, said: "If 
a man have a vacant piece of ground, 
and builds thereupon, and that house 
has very good lights, and he lets this 
house to another, and afterwards builds 
upon a contiguous piece of ground, or 
lets the contiguous piece of ground to 
another, who builds thereupon, to the 
nuisance of the lights in the first house, 
the lessee of the first house shall have an 
action upon the case against such build- 
ers, for the first house was granted to 
him with all the easements and de- 
lights then belonging to it." See 
Durelv. Boisblanc, 1 La. Ann. 407. 

So, in Maryland, the English doctrine 
as to light is upheld where the owner of 
two adjoining lots conveyed one of them : 
Janes v. Jenkins, 34 Md. 1 ; 8. c. 11 
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Am. L. Reg. 24. The English doctrine 
of presumptive title to light and air re- 
ceived over land of another person, 
arising from uninterrupted user for 
twenty years and upwards, has been 
acknowledged and declared to be the 
law in Delaware in all its breadth : 
Clawson v. Primrose, 15 Am. L. Reg. 
6. The note appended in the Register 
contains a citation of all the English and 
American cases upon this subject. 

Those who desire to pursue the sub- 
ject further, will find in the following 
citations the doctrine of the principal 
case applied to right of light and air : 
Allen v. Taylor, 16 Ch. Div. 355 ; 50 
L. J. Ch. 178— M. R. ; Barnes v. 
Loach, L. R., 4 Q. B. Div. 494 ; 48 L. 
J. Q. B. 756 ; Warner v. McBryde, 36 
L. T. (N. S.) 360. 

But the doctrine of implied grant with 
respect to light and air coming across 
the adjacent property of the vendor, has 
been denied by a number of courts : 
Myers v. Gemmel, 10 Barb. 537 ; Tur- 
ner v. Thompson, 58 Geo. 269 ; Palmer 
v. Wetmore, 2 Sandf. Sup. Ct. 316; 
Morrison v. Marquardt, 24 Iowa 35 ; 8. 
c. 7 Am. L. Reg. 336 ; Keats v. Hugo, 
115 Mass. 204. 

The cases of Mullen v. Strieker, 19 
Ohio St. 135 ; Maynard v. Esher, 17 
Penn. St. 222; Collier v. Pierce, 7 
Gray 18, and Randall v. Sanderson, 111 
Mass. 114, adopt the same view. But 
it is necessary to note that in these four 
cases both the adjoining lots in each case 
were sold at the same instant — generally 
at auction — and that the sale at the 
same time of both lots, had much 
weight given it by the courts in deciding 
the rights of the parties. 

Other cases hold that an implied grant 
of an easement in light will be sustained 
only in cases of real necessity ; and will 
be denied or rejected in cases where it 
appears that the owners claiming the 
easement can, at a reasonable cost, have 
or substitute other lights to his building : 
Turner v. Thompson, 58 Geo. 268 ; 



Powell v. Sims, 5 W. Va. 1 ; s. c. 13 
Am. Rep. 629. And in a recent En- 
glish case ihis view was adopted. A 
vendor having conveyed a plot of land — 
part of his property — to A. , without any 
reservation, and subsequently another 
plot, part of the property retained and 
adjoining the first plot to B., upon B. 
claiming in right of his plot, a right of 
light over A.'s plot, which, in the opin- 
ion of the court, was not an easement of 
necessity, it was held that, though the 
easement claimed might be continuous 
and apparent, yet, not being of necessity, 
there was no implied reservation of it by 
the vendor out of his conveyance to A., 
and B. was, therefore, not entitled to 
it: Whe-eldon v. Burrows, 18 Am. L. 
Reg. 646 ; s. c. 12 Ch. Div. 31 ; 48 
L. J. Ch. 853 ; 41 L. T. 327 ; 28 W. 
Rep. 196. The same reasoning was 
applied to a drain in Randall v. Mc- 
Laughlin, 10 Allen 366 ; Dolliff v. 
Boston and Maine Railroad Co., 68 Me. 
173. 

Mandatoey Injunctions. — Another 
important part of the decision in the 
principal case is the granting of a man- 
datory injunction to restore the property 
to its original condition. " While the 
jurisdiction of equity by way of manda- 
tory injunction is rarely exercised, and 
while its existence has even been ques- 
tioned, it is nevertheless too firmly es- 
tablished to admit of doubt:" High on 
Injunction (2d ed.), sect. 2. It has been 
defined as follows: "A mandatory in- 
junction is such as, being framed in an 
indirect form, compels the defendant to 
restore things to their former condition, 
and virtually directs the defendant to 
perform an act :" Joyce on Injunc- 
tion 1310. 

The grounds for equitable interposi- 
tion by mandatory injunction are two- 
fold : First, the inadequacy of any legal 
remedy to secure the party in the enjoy- 
ment of his rights ; and second, to pre- 
vent a multiplicity of suits ; as to com- 
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pel the restoration of running water to 
its natural channel, when wrongfully 
diverted therefrom, at the suit of the 
party whose lands include either the 
whole or a part of such channel : Cor- 
ning v. Troy Iron and Nail Factory, 40 
N. Y. 191 ; s. c. 34 Barb. 485 ; 39 Id. 
311 ; Zone v. Newdiyate, 10 Ves. 193; 
Longieood Valley Railroad Co. v. Baker, 
12 C. E. Green (N. J.) Eq. 166. 

The rule is that an interlocutory order 
need not be applied for where the in- 
junction sought is mandatory : Gale v. 
Abbot, 8 Jur. (N. S.) 987. 

Yet mandatory injunctions are al- 
lowed on interlocutory application ; and 
the practice is followed where great and 
irreparable injury would result before 
final hearing: Robinson v. Byron, 1 
Bro. C. C. 588. As to compel the re- 
moval of tiles placed on the tops of chim- 
neys which can be taken off: Hervey v. 
Smith, 1 Kay & J. 392. Or to pull 
down a building that was clearly a nui- 
sance : 3 Dan. Chan. Prac. 1767 ; by 
restraining the owner from permitting it 
to remain : Rankin v. Huskisson, 4 Sim. 
13. So on final hearing : North of Eng- 
land Railway Co. v. Clarence Railway 
Co., 1 Coll. 507. 

And on final hearing the defendant in 
another case was compelled to remove a 
plate put over the flue of a chimney so 
as to fill the house with smoke : The At- 
torney-General v. Metropolitan Board, 1 
Hem. & Mil. 321. And to compel the 
removal of combustible jute which en- 
dangered the plaintiffs premises : Hep- 
burn v. Lardner, 2 Hem. & Mil. 345. So 
an injunction was ordered to restrain per- 
mitting the communication complained of 
(by which complainant's mine was 
flooded), to remain open. The injunc- 
tion was to prevent the flowing of a mine 
by restraining or removing the means by 
which the defendant continued to do it : 
Mexborough v. Bower, 7 Beav. 127. So 
an injunction against preventing the plain- 
tiffs from having access to the books of 
the firm, and keeping them at any other 



place than the place of business of the 
partnership : Greatrex v. Greatrex, 1 
De Gex & Sm. 692 ; or excluding him 
from exercising his right as a partner : 
Marble Company v. Ripley, 10 "Wall. 
339. 

So, where a court of equity decreed a 
conveyance from the defendant to the 
complainant, and the defendant refused 
to deliver up the premises and execute 
a deed therefor, a writ of injunction to 
compel a delivery of the possession was 
issued : Garretson v. Cole, 1 Har. & J. 
370. 

So, to quiet title as against an out- 
standing deed, and cause it to be de- 
livered up. But a decree commanding 
the delivery of the deed will not be 
granted where the deed appears void on 
its face : Peirsoll v. Elliott, 6 Pet. 95. 

So, to restrain the defendant from per- 
mitting an obstruction to remain on the 
plaintiff's roof: Martyr v. Lawrence, 2 
De Gex J. & S. 261. So, to restrain 
the defendant from permitting a build- 
ing erected by him to remain in the 
plaintiff's right of way : Krehl v. Bur- 
rell, 7 Ch. Div. 551. 

So, to compel the closing of a ditch 
unlawfully opened, by which the plain- 
tiff's lands were being flooded : Foot v. 
Bronson, 4 Lansing 47. 

So, to command not thereafter to con- 
tinue to cause to flow irregularly a 
stream by which the plaintiff's mill bad 
been supplied, and the current of which 
had been impeded by breaches made by 
the defendant : Murdoch's Case, 2 Bland. 
(Md.) Ch. 471 ; s. c. 20 Am. Cas. 381), 
and note. 

So, where the defendant had cove- 
nanted with his vendor to erect a pump 
and reservoir at a well or spring, which 
covenant ran with the fee, it was held, 
though it was not one of which the 
court would decree specific performance 
directly, as being for the construction of 
works which the court could not super- 
intend, yet it could be enforced indi- 
rectly by an injunction restraining the 
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defendant from allowing the work to 
remain unperformed : Cooke v. Chilcott, 
3 Ch. Div. 694. 

So, where the defendant had agreed to 
make a road, a mandatory injunction 
issued to prevent him from allowing the 
work to remain unperformed : Storer v. 
Great Western Railway Co., 2 Younge & 
Coll. Ch. 48. 

But one was refused to compel a land- 
lord to repair the demised premises 
where he had covenanted to do so : Jarvis 
v. Henioood, 10 C. E. Green (N. J.) 
460. 

Pennsylvania v. Wheeling Bridge Co., 
13 How. 518, was a petition for an 
injunction to prevent the company from 
obstructing the navigation of the Ohio 
river by its bridge. The bridge was 
nearly completed, and was as much an 
obstruction as it would be when com- 
pleted. The court issued an order com- 
pelling the company to change its bridge 
according to certain given specifications, 
and that it do it by a certain date. 

A statute provided that an injunction 
might be granted against the malicious 
erection upon one's own land of any 
structure intended to annoy or injure 
any proprietor of adjacent land, in re- 
spect to his use of the same. Where a 
structure was thus stealthily erected, and 
was completed before an application for 
an injunction could be made, the court 
granted an injunction against its con- 
tinuance : Harbison t. White, 46 Conn. 
106. So, where a building was erected 
in violation of a contract with com- 
plainant aud defendant's original gran- 
tor of both their lots, to the effect that 
no wooden buildings should be erected 
on either of their two lots, and the de- 
fendant succeeded in getting up a 
wooden building before a restraining 
order could be obtained: Gaskin v. 
Balls, 13 Ch. Div. 324 ; Rankin v. Hus- 
kisson, 4 Sim. 13. 

And where an action was brought in 
the name of a church corporation, al- 
leging that the defendants had taken 



possession of its church building, and 
part of its official records, and were 
threatening to seize the remainder of the 
records and all its temporalities, it was 
held that by an injunction restraining the 
defendants from further interfering with 
the property and temporalities of the 
corporation, the plaintiff, by its trustees, 
officers and members, could be restored 
to the peaceful possession of its rights, 
without any further order of court, 
except a special order requiring the 
defendants to restore that portion of the 
records of the corporation which they 
had taken : Lutheran Ev. Church v. 
Gristgau, 34 Wis. 328. See Baptist 
Congregation v. Scannel, 3 Grant (Pa.) 
48. 

Where the defendants, by means of a 
tunnel run into a mountain at a lower 
altitude than complainant's tunnel, 
wrongfully intercepted water appro- 
priated by complainant, flowing in its 
said tunnel, and diverted it therefrom, a 
preliminary injunction was granted, re- 
straining the continuance of said diver- 
sion, although obedience to the injunc- 
tion rendered it necessary for the 
defendants to build a bulkhead or dam 
across the tunnel: C. S. M. Co. v. V. 
# G. H. W. Co., 1 Sawyer 470 ; s. c. 
Id. 685. 

A mandatory injunction will be issued 
where the flow of water, necessary to 
run a large factory, has been cut off; 
especially so where the amount of loss 
of profits would be difficult or impossible 
to estimate : Isenberg v. East India 
House Estate, 33 L. J. Eq. 392. 

So, health officers may be restrained by 
a mandatory injunction from allowing a 
sewer to remain open : Manchester Rail- 
road Co. v. Worksop Board of Health, 
23 Beav. 209 ; Pierce v. New Orleans, 
18 La. Ann. 242. 

The manager of a business has been 

enjoined from excluding the owner of 

the business from the premises : Eachus 

v. Moss, 14 W. R. 327. 

Where the lessee of a mine had 
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worked into the complainant's premises, 
and extracted a large amount of ore 
therefrom, a mandatory injunction was 
granted requiring defendant to permit 
the complainant to inspect the mine for 
the purpose of determining the extent 
of the injury : Thomas Iron Co. v. Al- 
lentoum Mining Co., 28 N. J. Eq. 77. 

In case of the obstruction of ancient 
lights a mandatory injunction has been 
allowed to restore them to their pre- 
vious condition : Kelk v. Pearson, L. 
B., 6 Ch. 809. Even before final hear- 
ing: Bladel v. Rengy, L. R., 3 Eq. 465. 
But delay may waive the right to this 
extraordinary remedy : Senior v. Paw- 
son, L. R., 3 Eq. 330. 

Where the defendant had entered into 
a covenant restraining the erection of 
buildings upon the premises conveyed 
to him, a mandatory injunction was 
issued to compel their removal when 
erected in violation of such covenant, 
and where the grantor had suffered 
actual damage : Lord Manners v. John- 
son, 1 Ch. Div. 673; Schiooerer v. Boyl- 
ston, 99 Mass. 285. 

So, where a husband wrongfully seized 
possession of his wife's separate estate 
and excluded her, a mandatory injunc- 
tion was issued to restore the possession 
to her : Green v. Green, 5 Hare 400 n. 

No doubt if a public highway was 
closed up a mandatory injunction would 
issue to compel its opening : Stevens v. 
Paterson and Newark Railroad Co., 20 
N. J. Eq. 126; McDonogh v. Callo- 
way, 7 Robinson 442 ; Newmorch v. 
Brondling, 3 Swanston 99. 

In Pennsylvania a mandatory injunc- 
tion lies at the suit of the attorney- 
general, to compel the Lehigh Coal and 
Navigation Company to restrain the 
company from neglecting to repair its 
canal, dams, locks and other devices for 
navigation : Buck Mountain Coal Co. v. 
Lehigh Coal and Navigation Co., 50 
Penn. St. 91. 

Where a railway company had agreed 
with a man to make a road at a certain 



level, they were restrained from making 
a road at a lower level than they 
had agreed to do : Foster v. Birming- 
ham, Sfc, Railway Co., 2 W. R. 378. 

A court may compel the alteration of 
the elevation or form of a building so as 
to be in conformity with the terms of a 
contract or an act of the legislature : 
Warden of Dover Harbor v. South- 
eastern Railway Co., 9 Hare 493 ; 
Franklyn v. Tuton, 5 Madd. 46. 

In Webb v. Portland Manufacturing 
Co., 3 Sumn. 189, a mandatory injunc- 
tion was issued to prevent the diversion 
of a stream to the injury of the plaintiff's 
mill, where the defendant had already 
done the act which caused the diver- 
sion. 

In Goodson v. Richardson, L. R., 9 
Ch. Ap. 221, an injunction was granted 
against permitting water pipes to re- 
main which the defendant had laid in 
the plaintiff's soil. 

Where a plaintiff has proven his right 
to an injunction against a nuisance or 
other injury, it is no part of the duty of 
the court to inquire in what way the 
defendant can best remove it. The 
plaintiff is entitled to an injunction at 
once, unless the removal of the injury is 
physically impossible ; and it is the duty 
of the defendant to find his own way out 
of the difficulty, whatever inconvenience 
or expense it may put him to : Attorney- 
General v. Colney Hatch Lunatic Asylum, 
L. R., 4 Ch. Ap. 146. 

An injunction was refused to compel 
a common carrier to transport goods at 
the rates fixed by law : Rogers Locomo- 
tive and Machine Works V. Erie Railway 
Co., 20 N. J. Eq. 379. 

So, a mandatory injunction was re- 
fused where it was sought by dealers 
and shippers of coal to compel a railroad 
company to allow or continue to the 
plaintiffs such use of wharves and wharf- 
ing privileges for shipping coal as were 
required for their business : Audenried v. 
Philadelphia and Reading Railroad Co., 
68 Penn. St. 370. Such an injunction 
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will not be allowed to compel the re- 
building of a wall which had been over- 
thrown, the remedy being ample at law : 
Doran v. Carroll, 11 Ir. Ch. 379. So 
where the title to the locus in quo is in 
dispute, one will not be issued to put the 
complainant in possession : Gaunt v. 
Fynney, L. K., 8 Ch. 8. 

In Lexington City National Bank v. 
Gaynn, 6 Bush 486, a mandatory in- 
junction was refused on the ground that 
the wrong done, if any, was complete, 
and that the remedy was at law. It 
was sought to compel the removal of a 
. building erected across a certain passage- 
way. But the court in fact refused the 
injunction because it was of the opinion 
that there was no obstruction of the ease- 
ment upon which the building was al- 
leged to have been built. 

In Fisher v. Board of Trade, 80 111. 
85, a mandatory injunction to compel 
the restoration of the plaintiff to member- 
ship in an association from which he had 
been unlawfully expelled was refused. 

So, where a party entered by force 
upon the premises of another, in his ab- 
sence, a mandatory injunction to compel 
him to yield up possession to the rightful 
owner, was refused, upon the ground 
that the damage was already done : 
Wangelin v. Goe, 50 111. 459. 

So, where the damages resulting from 
the stoppage of ancient lights was small, 
a mandatory injunction to open them 
was refused : Webster v. Whewall, 42 
L. T. 868. 

One of the leading authorities upon 
injunction says: "Though a court of 
equity has no jurisdiction to compel the 
performance of a positive act tending to 
alter the existing state of things, such as 
the removal of a work already executed, 
it may, by framing the order in an indi- 
rect form, compel a defendant to restore 
things to their former condition, and so 
effectuate the same results as would be 
obtained by ordering a positive act to be 
done. The order when framed in such 
a form is called a mandatory injunction. 



The jurisdiction has been questioned, 
but its existence must be admitted as 
beyond all doubt. It must, however, 
be exercised with caution, and is strictly 
confined to cases where the remedy at 
law is inadequate for the purpose of 
justice, and the restoring of things to 
their former condition is the only remedy 
which will meet the requirements of the 
case. If there is a full and complete 
remedy at law, or if the injury done can 
be sufficiently estimated and properly 
compensated by a pecuniary sum, there 
is no case for a mandatory injunction. 
The court will not interfere by way of 
mandatory injunction without taking 
into consideration the comparative con- 
venience and inconvenience which the 
granting or withholding the injunction 
would cause to the parties. If the in- 
jury done is capable of being fully and 
abundantly compensated by a pecuniary 
sum, while the inconvenience to the 
other party from granting an injunction 
would be serious, the court will not inter- 
fere by way of mandatory injunction, 
but will either direct an inquiry before 
itself in order to ascertain the measure 
of damages that has been actually sus- 
tained, or will, on dismissing the bill, 
reserve to the plaintiff his right to pro- 
ceed at law. If on the other hand the 
injury is of so serious or material a 
character that the restoring things to 
their former condition is the only remedy 
which will meet the requirements of the 
case, or if the act complained of is in 
breach of an express stipulation, the in- 
junction will issue, notwithstanding the 
amount of inconvenience to the other 
party. If the act complained of is con- 
tinued or carried on after clear and dis- 
tinct notice that it is objected to, the 
jurisdiction will be exercised more 
freely than in cases where the complaint 
is not made until after it is completed ; 
but the mere fact that the act complained 
of has been continued or carried on after 
notice of objection, is not of itself a 
sufficient ground for the exercise of the 
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jurisdiction, if the injury done can be 
amply, abundantly and properly com- 
pensated by a pecuniary sum. There is 
no rule which prevents the court from 
granting a mandatory injunction where 
the injury sought to be restrained has 
been completed before the filing of the 
bill. A man who comes to the court for 
a mandatory injunction should use due 
diligence in making the application. 
Mere delay will not be fatal to the ap- 
plication if no mischief is caused thereby 
to the defendant, and the delay does not 
exceed a reasonable period ; but the 
right to a mandatory injunction is gone 
if there has been unreasonable delay, 
and mischief would be caused thereby to 
the defendant. A bill for a mandatory 
injunction should pray for a preventive 
remedy. There can be no case for pre- 
vention where what is asked to be pre- 
vented has been actually done :" Kerr 
on Injunction, pp. 230, 231, 232. 

It is undoubtedly the case, as the list 
of authorities cited in this note shows, 
that mandatory injunctions arc more 
freely and frequently granted in Eng- 
land than in the United States. But 
the writ is not always denied in this 
country. The citation of authorities 
abundantly demonstrates the power of 
courts of equity, or those with equity ju- 
risdiction, to issue such writs whenever 
there is an equity in favor of it. It will 
be observed that the writ was issued in 
those cases where a continuance of the 
injury complained of would work a 
further injury. Where the injury was 
already done, and no further injury 
could be done, there the writ is very 
properly denied, because its issuance is 
not necessary for the preservation of the 
complainant's rights or property. A 
few examples will illustrate this. A 
court of equity will always intervene 
with its strong arm in case of a threat- 
ened danger, and it has the power to 
prevent it by restraining the parties 
putting, or threatening to put, it in 
motion. Suppose a company was sup- 



plying a city with water by pipes laid 
under its streets, and the city was de- 
pendent upon such supply of water to 
put out fires. If the supply was unlaw- 
fully cut off, a court of equity would 
have full power to issue a writ of in- 
junction to compel the company to cease 
preventing the water from flowing, even 
though it required the keeping up of 
fires under boilers for that purpose. In 
such a case a mandatory injunction 
would undoubtedly issue at once, with- 
out waiting for a final decree ; especially 
so if it occurred at a very dry time, when 
fires would be likely to do great damage. 
So, where a gas company wantonly cut 
off the supply of gas from a large city in 
violation of a contract, leaving the city 
in darkness. Or where a public and 
much used thoroughfare, in a populous 
county or city, is obstructed, or a water- 
course whereon boats run, a mandatory 
injunction would issue at once to restore 
it to its former condition, and not wait 
until the final decree, or until the de- 
fendant was indicted and convicted of 
obstructing a public highway. An in- 
structive case upon granting a temporary 
mandatory injunction, is that of The Cole 
Silver Mining Co. v. The Virginia and 
Gold Hill Water Co., 1 Sawyer 470. 
This case has already been cited in this 
note. The first opinion was delivered 
by Judge Sawyer. He granted a pre- 
liminary mandatory injunction. Mr. 
Justice Field concurred in the action 
of Judge Sawteb upon final hearing (Id. 
685), saying : " The owner of flumes, ac- 
queducts or reservoirs of water might, 
for instance, flood his neighbor's fields 
by raising the sluice gates to these 
structures, and, if the flowing should 
not be speedily stayed, might destroy 
the latter' s crops ; and yet, according to 
the argument of the learned counsel, no 
injunction could issue to restrain the 
owner from continuing the flood, if obedi- 
ence should require him to do the simple 
affirmative act of closing his gates. The 
person whose fields were inundated and 
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whose crops were destroyed, in the case 
supposed, would find poor satisfaction in 
being told that he must wait until final 
decree before any process could issue to 
compel the shutting of the gates, and he 
must seek compensation for the injuries 
his property may suffer in the meantime, 
in an action at law. ' ' 

Again : " Other cases to the same 
purport might be cited, but these are 
sufficient, I think, to show that a court 
of equity has jurisdiction to issue, upon 
an interlocutory application, an injunc- 
tion which will operate to compel the 
defendant, in order to obey it, to do sub- 
stantive acts. It is a jurisdiction which 
should only be exercised in a case where 
irreparable injury would follow from a 
neglect to do the act required. Some 
of the adjudged cases evince a disposi- 
tion on the part of the court to restrict 
rather than enlarge this jurisdiction : 
(Blakemore v. Glamorganshire Canal 
Co., 1 Myl. & K. 154). Undoubtedly, 
the general purpose of a temporary in- 
junction is to preserve the property in 
controversy from waste or destruction or 
disturbance, until the rights and equities 
of the contesting parties can be fully 
considered and determined. Usually 
this can be effected by restraining any 
interference with it ; but in some cases 
the continuance of the injury, the com- 



mencement of which has induced the 
invocation of the authority of a court of 
equity, would lead to the waste and de- 
struction of the property. It is just 
here where the special jurisdiction of the 
court is needed to restore the property 
to that condition in which it existed im- 
mediately preceding the commencement 
of the injury, so that it may be preserved 
until final decree :" Id., p. 693. See 
also the restraining orders granted in 
Southern Express Co. v. Nashville, C. Sr 
St. L. Railway, 20 Am. Law. Eeg. N. 
S. 590, and cases cited in note. 

On the contrary, in the case of Auden- 
ried v. Philadelphia, frc., Railroad Co., 
68 Penn. St. 370, and Rogers Locomo- 
tive and Machine Works v. Erie Railway 
Co., 5 C. E. Green (N. J.) 387, strong 
grounds were taken against the granting 
of mandatory injunctions upon prelimi- 
nary hearing, and the power of courts in 
such cases practically denied. 

Those instances in which a mandatory 
injunction has been granted, in many 
cases upon final hearing, resemble very 
closely the enforcement of the decree of 
a court of equity by a writ of execution 
or the like. Where such a writ is issued 
to compel performance of a contract or 
covenant, it very closely resembles a 
decree for specific performance. 

W. W. Thornton, 

Indianapolis. 
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SPARE v. HOME MUTUAL INSURANCE COMPANY. 

A contract for insurance against loss by fire is a contract of indemnity ; and a 

contract to that end with a person who has no insurable interest in the property, or who 

cannot sustain any pecuniary loss by injury thereto, is a mere wager, contrary to 

public policy and void. 

Any person who has a legal or equitable interest in property, or is so related 
to it that an injury to it may cause him pecuniary loss, has an insurable interest 
therein. 

A judgment creditor has an insurable interest in the property of his debtor ; but 
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